
 
A. INTRODUCTIONS (2 mins) – KYLE/STEVE 

 
Head Coaches:  Kyle Kavanaugh, President, Main + Main, Inc. 
  Steve Rich, Vice President, Restaurant Leasing, Simon Properties.  
 
Special Teams: Larry Summerton, Director of Real Estate, Brio Bravo Restaurant Group;  
 Carlos Bernal, CEO, Pitfire Pizza Company;  
 John Benazzi, Attorney (Real Estate/Leasing), Davis Wright Tremaine LLP 
 

B. SUMMARY AND “SAFE HARBOR” (3 mins) – KYLE/STEVE 
 

• Our goal here is to cover a number of “hot button” leasing topics that come up in LOI and lease 
negotiations every day and try to give you all some insight into the pressure points of each side on each 
issue.   

• SAFE HARBOR –its important to point out that we are speaking from our personal experience up here and 
no speaking for any current or past employer.   

• WHO DO WE HAVE IN THE AUDIENCE – show of hands (LLs, big/small Ts, Reps?) 
• Feel free to interrupt/ask questions 

 
1. EXCLUSIVE USE PROVISIONS (5 mins)   

 
Make or Break Issue – T’s may insist on this as part of deal.  

 
2. ASSIGNMENTS/SUBLETTING/EXIT STRATEGIES  (5mins)  

 
What should Tenant insist on in order to maintain flexibility?  What should Landlord insist on in order to 
protect its investment?   

 
3. LIQUOR LICENSE CONTINGENCIES (5mins) 

 
The ability to obtain a liquor license can be a “make or break” issue for Tenant.  The availability of a liquor 
license should be ascertained during site selection, prior to negotiating the Lease; potential contingency after 
lease execution 

 
4. MIXED USE PROJECT ISSUES (5mins) 

 
Restaurants create NOISE and ODOR. Landlord wants to protect its other tenants (and the public) against 
nuisance, objectionable odor and noise.  Tenant needs to protect reasonable restaurant operation.   
 

5. INTERUPTION/RELOCATION CLAUSES (5mins) 
 

As the economy changes, more and more centers may need to be repositioned.  This may require that Landlord 
renovate common areas and or relocate tenants within a center.  Why does Landlord insist on such rights and 
what can Tenant do to protect itself against unreasonable interference with its business?   

 
6. KICK OUT CLAUSES/PERFORMANCE OPTIONS (5mins) 

 
What is the legal effect of a kick out?  A kick-out clause gives Tenant (or Landlord) the right to terminate the 
lease at a fixed time in the lease term if certain conditions, typically sales benchmarks, are not met.  

 
7. CONTINUOUS OPERATIONS, OPERATING HOUR REQUIREMENTS, RECAPTURE (5mins – but maybe 

just build into kick out discussion) 
 

What is the legal effect of a continuous operating provision?  Operating covenants require a tenant remain 
open during certain hours and certain days.  A landlord’s remedies for default may include imposition of 
penalties and even the declaring a tenant in default under the lease.   


